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CONTENTION REGARDING NEPA REQUIREMENT TO ADDRESS
SAFETY AND ENVIRONMENTAL IMPLICATIONS OF
THE FUKUSHIMA TASK FORCE REPORT
l. INTRODUCTION AND SUMMARY
Pursuant to 10 C.F.R. § 2.309(f)(1)(i), now comes the Intervenor, the Blue Ridge

Environmental Defense League (“BREDL"), to assert new contentions seeking
consideration of new and significant information relevant to the environmental analysis
for the proposed licensing of two new reactors at the Vogtle Electric Generating Plant. In
the contention set forth in Section 11 below, Intervenors request a hearing on the
extraordinary safety and environmental implications for the Vogtle licensing decision of
the conclusions and recommendations of the U.S. Nuclear Regulatory Commission’s
Near-Term Task Force (the “Task Force”). The contention is supported by the expert
declarations of Dr. Arjun Makhijani of the Institute for Energy and Environmental
Research, Dr. Ross McCluney of SunPine Consultants and Rev. Charles Utley of the
Blue Ridge Environmental Defense League. The contention is aso supported by a
motion to re-open the record of this proceeding.

The Task Force, agroup of highly qualified and experienced Nuclear Regulatory

Commission (“NRC” or the “Commission”) staff members selected by the Commission



to evaluate the regulatory implications of the Fukushima Dai-ichi accident, hasissued a
report recommending the NRC strengthen its regulatory scheme for protecting public
health and safety by increasing the scope of accidents that fall within the “design basis’

and are therefore subject to mandatory safety regulation. Recommendations for

Enhancing Reactor Safety in the 21% Century: The Near-Term Task Force Review of

Insights from the Fukushima Dai-ichi Accident at 20-21 (July 12, 2011) (“Task Force

Report”). The Task Force' s recommendation to establish mandatory safety regulations
for severe accidents has extremely grave environmental and safety implications for
nuclear reactor licensing because it would not be logical or necessary to recommend an
upgrade to the basic level of protection currently afforded by NRC regulations unless
those existing regul ations were insufficient to ensure adequate protection of public health,
safety, and the environment throughout the licensed life of nuclear reactors. The
recommendation is all the more grave because it constitutes the second warning that the
Commission has received regarding the need to expand the scope of design basis
accidents. The first warning, issued over thirty years ago by the NRC’s “ Special Inquiry
Group” following the Three Mile Island accident and explained in more detail in Section
[1.B below, essentially went unheeded. Id. at 16-17. Asthe Task Force urges, “the time
has come” to make fundamental changes to the NRC’ s program for establishing
minimum safety requirements for nuclear reactors. Id. at 18.

Moreover, the Task Force' s recommendation that the scope of mandatory safety
regulations be expanded to include severe accidents raises significant environmental
concernsin this proceeding, including that (1) the risks of operating the proposed Vogtle

reactors are higher than estimated in the Final Supplemental Environmental Impact



Statement for Combined Licenses (COLS) for Vogtle Electric Generating Plant Units 3
and 4 (NUREG-1947, March 2011) (the “EIS") and (2) the NRC's previous
environmental analysis of the relative costs and benefits of severe accident mitigation
aternatives (“SAMAS’) isfundamentally inadequate because those measures are, in fact,
necessary to assure adequate protection of the public health and safety and, therefore,
should be imposed without regard to their cost.

Pursuant to NEPA, the analysis demanded by this contention may not be deferred
until after Vogtleislicensed. Given that the NRC Commissioners have postponed taking
action on the Task Force’' s recommendations, admission of this contention constitutes the
only way of ensuring that the environmental implications of the Task Force
recommendations are taken into account in the licensing decision for Vogtle Units 3 and
4.

In addition, BREDL supports the individuals and organizationsfiling a
rulemaking petition seeking to suspend any regulations that would preclude full
consideration of the environmental implications of the Task Force Report.

In an Emergency Petition, now pending before the Commission for nearly four
months, BREDL and others asked the Commission to suspend its licensing decisions
while it evaluated the environmental implications of the Fukushima accident and to
establish procedures for the fair and meaningful consideration of thoseissuesin licensing
hearings. Emergency Petition to Suspend All Pending Reactor Licensing Decisions and
Related Rulemaking Decisions Pending Investigation of Lessons learned From

Fukushima Daiichi Nuclear Power Station Accident (April 14-18, 2011) (the “Emergency

1 The COLA and its related environmental documents are availabl e at www.nrc.gov/reactors/new-
reactors/col/vogtle.html



Petition”). In the aggregate, these contentions and other actions follow up on the
Emergency Petition’s demand that the NRC comply with the law by addressing the
lessons of the Fukushima accident in its environmental analyses for licensing decisions.
Having received no response to the Emergency Petition, we now seek consideration of
the Task Force' s far-reaching conclusions and recommendations in the instant case.
Standing

Pursuant to 10 CFR § 2.309(c) and (d), arequest for hearing or petition for leave
to intervene must address the nature of the petitioner’ sright to be a party and standing to
intervene. Attached to this brief are recent declarations of standing submitted by 22
individual whose homes and property are within 50 miles of Plant Vogtle and who have
authorized Blue Ridge Environmental Defense League to represent their interestsin this
matter.
I. CONTENTION

A. Statement of Contention

The EISfor Vogtle fails to satisfy the requirements of NEPA because it does not
address the new and significant environmental implications of the findings and
recommendations raised by the NRC’ s Fukushima Task Force Report. Asrequired by 10
C.F.R. §51.92(a)(2) and 40 C.F.R. § 1502.9(c), these implications must be addressed in a
supplemental Draft EIS.

B. Brief Explanation of the Basisfor the Contention.
The Task Force Report providescritical analysis and information.

This contention is based on the Task Force Report, in which the Commission

instructed the Task Force to provide:



A systematic and methodical review of [NRC] processes and regulationsto

determine whether the agency should make additional improvementsto its

regulatory system and to make recommendations to the Commission for its policy

direction, in light of the accident at the Fukushima Dai -ichi Nuclear Power Plant.
Task Force Report at vii. In responseto that directive, the Task Force prepared a detailed
history of the NRC’ s program for regulation of safety and public health and evaluated
that program in light of the experience of the Fukushima accident.

The Task Force then assessed the risk posed by “continued operation and
continued licensing activities’ for U.S. nuclear plants. Applying the NRC's standard for
whether nuclear plants pose an “imminent risk” such that they should be shut down
immediately, see, e.g., Yankee Atomic Electric Co. (Y ankee Nuclear Power Station), CLI-
96-6, 43 NRC 123, 128 (1996) (finding no “imminent hazard” that would warrant
shutdown of areactor), the Task Force found that no imminent risk was posed by
operation or licensing. Id. at 18. In addition, the Task Force concluded that U.S. reactors
meet the statutory standard for security, i.e., they are “not inimical to the common
defense and security.” 1d. at 18; seealso 42 U.S.C. § 2133(d) (forbidding the NRC from
licensing reactors if their operation would be “inimical to the common defense and
security”). Notably, however, the Task Force did not report a conclusion that licensing of
reactors would not be “inimical to public health and safety,” asthe AEA requires for
licensing of reactors. 42 U.S.C. § 2133.

Instead, the Task Force concluded that the regulatory system on which the NRC
relies to make the safety findings that the AEA requires for licensing of reactors must be
strengthened by raising the level of safety that is minimally required for the protection of

public health and safety:



In response to the Fukushima accident and the insights it brings to light, the Task

Force is recommending actions, some general, some specific, that it believes

would be areasonable, well-formulated set of actionsto increase the level of

safety associated with adequate protection of the public health and safety.
Id. at 18 (emphasis added). In particular, the Task Force found that “the NRC’ s safety
approach isincomplete without a strong program for dealing with the unexpected,
including severe accidents.” Id. at 20. Therefore the Task Force recommended that the
NRC incorporate severe accidents into the “design basis’ and subject it to mandatory
safety regulations. In order to upgrade the design basis, the Task Force also
recommended that the NRC undertake new safety investigations and impose design
changes, equipment upgrades, and improvements to emergency planning and operating
procedures. See, e.g., Task Force Report at 73-75.2

The Task Force aso found that the Fukushima accident was not the first warning
the NRC had received that it needed to strengthen its safety program in order to provide
an adequate level of protection to public health and safety. After the Three Mile Island
accident in 1979, an independent body appointed to investigate the accident’s
implications, known as the “Rogovin Commission,” recommended that the NRC
“[e]xpand the spectrum of design basis accidents.” |d. at 16. But the NRC did little to
follow the recommendations of the Rogovin Commission. While it “encouraged
licensees to search for vulnerabilities’ in their plant designs through Individual Plant

Examination (“1PE”) and Individual Plant Examination for External Events (“1PEEE”)

programs and encouraged the development of severe accident mitigation guidelines

? The Task Force Report contains twelve “overarching” recommendations, which are

summarized on pages 69-70.



("SAMGs"), “the Commission did not take action to require the IPEs, IPEEES, or
SAMGs.” Id. Thus, the Task Force concluded that:
While the Commission has been partialy responsive to recommendations caling
for requirements to address beyond-design-basis accidents, the NRC has not made
fundamental changes to the regulatory approach for beyond-design-basis events
and severe accidents for operating reactors.
Id. at 17. Looking back on the Commission’s failure to heed the Rogovin Commission’s
recommendations, the Task Force urged that “the time has come” when NRC safety
regulations must be “reviewed, evaluated and changed, as necessary, to insure (sic) that
they continue to address the NRC’ s requirements to provide reasonabl e assurance of
adequate protection of public health and safety.” 1d. at 18.

To finally fulfill the Rogovin Commission’s recommendation, aneed now re-
confirmed by the Fukushima Task Force, would require a major re-eva uation and
overhaul of the NRC’sregulatory program. Asthe Task Force recognized, the great
majority of the NRC’s current regulations do not impose mandatory safety requirements
on severe accidents, and severe accident measures are adopted only on a “voluntary”
basis or through a “patchwork” of requirements. Id.

The lack of a program for mandatory regulation of severe accidentsis clearly
evident from the regulations themselves. The Part 50 regulations, which establish
fundamental safety requirements for all reactors (including the current generation and the
proposed new generation), are based on a*“design basis’ that does not include severe
accidents. 1d. at 16. Even the NRC's Part 52 regulations for new reactors do not contain
mandatory requirements for severe accident mitigation features. While the Part 52

regulations require combined license applicants to submit analyses of measures to

mitigate severe accidents, Part 52 contains no standards for the adequacy of such



analyses. In addition, the Commission has aso stated that Part 52 severe accident
mitigation measures, which must be described under the NRC’ s safety regulations in 10
C.F.R. 88 52.47(8)(23) and 52.79(8)(38), are subject to cost-benefit analysis. See, eg.,
Statement of Considerations (“SOC”) for AP1000 design certification rule, 10 C.F.R.
Part 52 Appendix B, 71 Fed. Reg. 4,464, 4,469 (January 27, 2006): As stated in that
notice:
Westinghouse' s evaluation of various design aternatives to prevent and mitigate
severe accidents does not constitute design requirements. The Commission’s
assessment of thisinformation is discussed in Section VI (sic) of this SOC on
environmental impacts.
Section V1 of the SOC, in turn, states that the NRC has eval uated severe accident
mitigation alternatives using a cost-benefit analysis:
In addition, as part of the environmental assessment for the AP1000 design, the
NRC reviewed Westinghouse' s evaluation of various design aternativesto
prevent and mitigate severe accidents in Appendix 1B of the AP1000 DCD Tier 2.
Based upon review of Westinghouse's evaluation, the Commission findsthat: (1)
Westinghouse identified a reasonably compl ete set of potential design alternatives
to prevent and mitigate severe accidents for the AP1000 design; (2) none of the
potential design alternatives are justified on the basis of cost-benefit
considerations; and (3) it isunlikely that other design changes would be identified
and justified in the future on the basis of cost-benefit considerations, because the
estimated core damage frequencies for the AP1000 are very low on an absolute
scale. Theseissues are considered resolved for the AP1000 design.
71 Fed. Reg. at 4,477 (emphasis added). If, asrecommended by the Task Force, the
design basis had been upgraded to include severe accidents, the severe accident
mitigation measures considered under 10 C.F.R. 88 52.47(a)(23) and 52.79(a)(38) in the
AP1000 design certification rulemaking would have been required if they were found to
be necessary to ensure adequate protection of public health and safety, and it would have

been unlawful to apply cost-benefit analysisto those measures. Union of Concerned

Scientists v. NRC, 824 F.2d 108, 120 (D.C. Cir. 1987).



Therefore, the NRC’ s current regulatory scheme requires significant re-evaluation
and revision in order to expand or upgrade the design basis for reactor safety as
recommended by the Task Force Report. The fact that this effort has been postponed for
thirty years makes the scope of the required undertaking all the more massive and urgent.
The National Environmental Policy Act requiresa“hard look.”

The contention is aso based on NEPA, “our basic national charter for protection
of the environment.” 40 C.F.R § 1500.1(a). NEPA requires afederal agency to prepare
an EISfor any “major Federal action significantly affecting the quality of the human
environment.” 42 U.S.C. §4332(2)(C)(i). Thisduty to carefully consider information
regarding a project’s environmental impacts is non-discretionary. Slvav. Romney, 473
F.2d 287, 292 (1st Cir. 1973). Federal agencies are held to a “strict standard of
compliance” with the Act’s requirements. Calvert Cliff’s Coordinating Commission v.
AEC, 449 F.2d 1109, 1112 (D.C. Cir. 1971).

NEPA and the Council on Environmental Quality (“CEQ”) regulations
implementing NEPA are intended to ensure that environmenta considerations are
“infused into the ongoing programs and actions of the Federal Government.” Marsh v.
Oregon Natural Res. Council, 490 U.S. 360, 371 n.14 (1989). Thus, NEPA imposes on
agencies a continuing obligation to gather and evaluate new information relevant to the
environmental impact of itsactions. Warm Springs Dam Task Forcev. Gribble 621 F.2d
1017, 1023-24 (9th Cir. 1980) (citing 42 U.S.C. 4332(2)(A), (B); Essex County
Preservation Ass' n v. Campbell, 536 F.2d 956, 960-61 (1st Cir. 1976); Society for Animal
Rights, Inc. v. Schlesinger, 512 F.2d 915, 917-18 (D.C. Cir. 1975)). “An agency that has

prepared an EIS cannot simply rest on the original document. The agency must be alert



to new information that may alter the results of its origina environmental analysis, and
continue to take a“hard look” at the environmental effects of [its] planned action, even
after aproposal has received initia approva.” Friends of the Clearwater v. Dombeck,
222 F.3d 552, 557-58 (9th Cir. 2000) (quoting Marsh, 490 U.S. at 373-74).

The NRC regulations for the implementation al so reguire supplementation of an
ElIS where “[t]here are new and significant circumstances or information relevant to
environmenta concerns and bearing on the proposed action or itsimpacts.” 10 C.F.R.
51.92 (a)(2). In addition, license applicants must supplement their environmenta reports
to address any new and significant information. See 10 C.F.R. 88 51.50(c)(iii), 51.53(b),
51.53(c)(3)(iv).

Task Force Report Meets Standard for New and Significant I nfor mation.

The conclusions and recommendations presented in the Task Force Report fully
satisfy the two-pronged test under NEPA regulations and case law for “new and
significant information” whose environmental implications must be considered before the
NRC may make a decision that approves operation of Vogtle Units3and 4. 10 C.F.R. 8§
51.92(8)(2), 40 C.F.R. 8 1502.9. First, theinformationis“new” becauseit stemsdirectly
from the Fukushima accident, which occurred only five months ago and for which the
specid study commissioned by the Commission has only just been issued.

Second, the information is“significant” because it raises an extraordinary level of
concern regarding the manner in which the proposed operation of Votle Units 3 and 4
“impacts public health and safety.” 40 C.F.R. § 1508.27(b)(2). For the first time since
the Three Mile Island accident occurred in 1979, a highly respected group of scientists

and engineers within the NRC Staff has fundamentally questioned the adequacy of the

10



current level of safety provided by the NRC’s program for nuclear reactor regulation. As
aresult, the NRC must revisit any conclusions in the Vogtle EIS based on the assumption
that compliance with NRC safety regulations is sufficient to ensure that environmental
impacts of accidents are acceptable.

For example, in Section 5.10 the EIS concludes that the radiological impacts of a
design basis accident would be “SMALL.” This conclusion is based on the presumption
that the new reactors would be built to a certified design that has been approved by NRC
under its safety standards. If the design basisfor the reactor does not incorporate
accidents that should be considered in order to satisfy the adequate protection standard,
then it is not possible to reach a conclusion that the design of the reactor adequately
protects against accident risks. See Makhijani Declaration.

Moreover, by recommending the incorporation of accidents formerly classified as
“severe” or “beyond design basis’ into the design basis, the Task Force effectively
recommends a complete overhaul of the NRC'’s system for mitigating severe accidents
through consideration of SAMAs. See 10 C.F.R. § 51.45(c). Asthe Task Force
recognizes, currently the NRC does not impose measures for the mitigation of severe
accidents unless they are shown to be cost-beneficia or unless they are adopted
voluntarily. Task Force Report at 15. Seealso 10 C.F.R. 88 51.71(d); 51.75(c)(2)
(allowing EISs for combined license applications that rely on certified standardized

designs to reference the severe accident mitigation analyses for those designs).® But the

3 See also Memorandum from NRC Staff to AP1000 and ESBWR design-Centered
Working Groups re. Summary of the March 22 and 23, 2007, Meeting to Discuss pre-
Combined License Application Issues (April 23, 2007) (suggesting that some SAMASs for
proposed reactors with standardized designs should be included in the design application
and some should be included in COLAS).

11



Task Force recommends that severe accident mitigation measures should be adopted into
the design basis, i.e., the set of regulations adopted without regard to their cost as
fundamentally required for all NRC standards that set requirements for adequate
protection of health and safety. Union of Concerned Scientistsv. NRC, 824 F.2d 108,
120 (D.C. Cir. 1987). Thus, the values assigned to the cost-benefit analysisfor Vogtle-
related SAMAS, as described in Section 5.10.3 of the EIS, must be re-evaluated in light
of the Task Force's conclusion that the value of SAMAS s so high that they should be
elected as a matter of course.

Were SAMASs imposed as mandatory measures, the outcome of the environmental
analysisfor the proposed V ogtle reactors could be affected significantly in two major
respects. First, severe accident mitigative measures now rejected as too costly may be
required, thus substantially improving the safety of the plant’s operation if it is licensed.
Second, consideration of the costs of mandatory mitigative measures could affect the
overall cost-benefit analysis for the reactor.* Asdiscussed in Dr. Makhijani’s
declaration, these costs may be significant, showing that other alternatives such as the no-
action alternative and other alternative electricity production sources may be more

attractive.” Asthe fundamental purposes of NEPA are: (1) to guarantee that the

* See 10 C.F.R. § 51.45 (c) (explaining that environmental reports should also include
consideration of the economic, technical, and other benefits and costs of the proposed
action and its aternatives).

> NEPA requires the NRC to includein its EIS a“detailed statement .. . on.. . .
alternatives to the proposed action.” 42 U.S.C. 8 4332(C)(iii). The alternatives analysis
should address “the environmental impacts of the proposal and the alternativesin
comparative form, thus sharply defining the issues and providing a clear basis for the
choice among options by the decisionmaker and the public.” 40 C.F.R. 8 1502.14. This
analysis must “rigorously explore and objectively evaluate all reasonable alternatives.”

40 C.F.R. § 1502.14(a). Agencies must consider three types of aternatives, which include

12



government takes a “hard look” at al of the environmental consequences of proposed
federal actions before the actions occur, Robertson v. Methow Valley Citizens Council ,
490 U.S. 332, 350 (1989); and (2) to “guarantee that the relevant information will be
made available to the larger audience that may aso play arole in both the
decisionmaking process and the implementation of that decision,” id. at 349, the NRC
cannot meet the fundamental purposes of NEPA if it does not include al of the costs
associated with required mitigative measures. See Serra Club v. Sgler, 695 F.2d 957,
979 (5™ Cir. 1983) (“There can be no ‘hard look’ at the costs and benefits unless al costs
aredisclosed.”).

The ER Must Be Supplemented to Include a Discussion of the Task Force Report’s
Recommended Measuresto Ensure the Plant’s Protection From Seismic and
Flooding Events.

Following the devastating events in Japan, the Task Force Report explained the
importance of protecting structures, systems and components (SSCs) of nuclear reactors
from natural phenomena, including seismic and flooding hazards:

Protection from natural phenomena such seismic and flooding is critical for safe

operation of nuclear power plants due to potential common-cause failures and

significant contribution to core damage frequency from externa events. Failure
to adequately protect SSC’s important to safety from appropriate design-basis
natural phenomena with appropriate safety margins has the potential for common-

cause failures and significant consequences as demonstrated at Fukushima. Task
Force Report at 30.

ano action alternative, other reasonable courses of actions, and mitigation measures not
in the proposed action. 40 C.F.R. 8 1508.25. The purpose of this section is “to insist that
no major federal project should be undertaken without intense consideration of other
more ecologically sound courses of action, including shelving the entire project, or of
accomplishing the same result by entirely different means.” Environmental Defense
Fund v. Corps of Engineers, 492 F.2d 1123, 1135 (5th Cir. 1974). “The existence of a
viable but unexamined alternative renders an [EIS] inadequate.” Natural Resources
Defense Council v. U.S Forest Service, 421 F.3d 797, 813 (9th Cir. 2005) (quoting
Citizens for a Better Henderson v. Hodel, 768 F.2d 1051, 1057 (9th Cir. 1985)).

13



Y et, the Task Force found that significant differences may exist between plantsin
the way they protect against design-basis natural phenomena (including seismic and
flooding hazards) and the safety margin provided. Task Force Report at 29. For
instance, while tsunami hazards have been considered in the design basis for operating
plants sited on the Pacific Ocean, the same cannot be said for those sited on the Atlantic
Ocean and Gulf of Mexico. |d. Further, asdetailed by Dr. Ross McCluney, ssismic
seiches—standing waves on rivers, reservoirs and lakes caused by disturbances from
tectonic activity and earthquakes—may occur at great distances from the epicenter of the
initiating seismic event; they are continental and even global in their effect on bodies of
water. For example, the Alaska earthquake of March 1964 caused seismic seichesin
water bodies across North America. The locus of the greatest density of seiches caused
by the Alaska Earthquake was the southeastern United States, with the greatest number in
the states bordering the Gulf of Mexico. Accordingto aUS Geological Survey report,
seiches as high as 1.8 meters were registered on the Gulf Coast, and hundreds of smaller
seiches were recorded in the coterminous states. See McCluney Declaration.

In addition to environmental considerations, there are additional safety
requirements which the NRC will need to address. General Design Criteria 2 requires
inter alia that structures, systems and components be designed to withstand the effects of
natural phenomena such as floods, tsunami, and seiches and still perform their safety
functions. Appendix A of 10 CFR Part 100, “ Seismic and Geologic Siting Criteriafor
Nuclear Power Plants,” was established to provide detailed criteriato evaluate the

suitability of proposed sites.
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The Task Force recommended that licensees reeval uate the seismic and flooding
hazards at their sites and if necessary update the design basis and SSCs important to
safety to protect against the updated hazards. Task Force Report at 30. The ER must be
supplemented in light of this new and significant information. The Task Force's findings
and recommendations are directly relevant to environmental concerns and have a bearing
on the proposed action and its impacts as they point to the need for areevaluation of the
seismic and flooding hazards at the Vogtle site, a“hard look” at the environmental
conseguences such hazards could pose, and an examination of what, if any, design
measures could be implemented (i.e. through NEPA’s requisite “alternatives’ analysis) to
ensure that the public is adequately protected from these risks.

TheER Must Comply with Environmental Justice Requirements of Executive
Order 12898

The NRC must take steps to avoid disproportionate, adverse environmental
impacts on low income and minority populations and impacts on important religious,
subsistence, or social practices. The Final EISfor an early site permit for Plant Vogtle's
Units 3 and 4concluded: “[ T]he impacts of plant operations on environmental justice
would be SMALL because no environmental pathways, health characteristics, or other
preconditions of the minority and low-income population were found that would lead to
adverse and disproportionate impacts.” © Subsequent to the Vogtle COLA and ESP-FEIS,
anuclear power siting study was published which suggests that thereis a “reactor-related
environmental injustice” at Plant Vogtle. See Rev. Utley declaration. Southern Nuclear
Operating Company and the NRC apparently disregarded this new information because

the Fina Supplemental EIS for Plant Vogtle's combined licenses states that the

® NUREG-1872, published August 2008
15



conclusions presented in the ESP EIS “remain bounding and valid.” !

The summary
conclusions of the Final EIS are plainly wrong. Unless and until the NRC fully
implements Executive Order 12898, environmental injustice will continue at Plant VVogtle

and € sewhere. Id.

TheER Must Be Supplemented to Include a Discussion of the Additional Mitigation
M easur es Recommended by the Task Force Report.

“The discussion of steps that can be taken to mitigate adverse environmental
consequences plays an important role in the environmental analysis under NEPA.”
Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 351 (1989); see also

https://www.lexis.com/research/buttonTFLink? m=f56bb90b7c8ef723b99d2710chf85f8

8& _ xfercite=%3ccite%20cc%3d%22U SA %22%3e%63c%21%5bCDATA %5b960%20F.2

d%201515%5d%5d%3e%3c%2f cite%3e& butType=4& butStat=0& butNum=62& but

[nline=1& butinfo=40%20CFR%201502. (stating that an EIS must contain “meansto

mitigate adverse environmental impacts’). There must be a “reasonably complete
discussion of possible mitigation measures.” Robertson, 490 U.S. at 352. Mitigation
measures may be found insufficient when the agency fails to study the efficacy of the
proposed mitigation, failsto take certain steps to ensure the efficacy of the proposed
mitigation (such as including mandatory conditionsin permits), or failsto consider
aternatives in the event that the mitigation measuresfail. Id.

The Task Force Report makes several significant findings when it comes to
increasing and improving mitigation measures at new reactors and recommends a number
of specific steps licensees could take in thisregard. These recommendations include

strengthening SBO mitigation capability at all operating and new reactors for design-

" NUREG-1947, Section 5.7 Environmental Justice, March 2011
16



basi s and beyond-design-basis externa events, (Section 4.2.1), requiring reliable
hardened vent designsin BWR facilitieswith Mark | and Mark Il containments (Section
4.2.2), enhancing spent fuel pool makeup capability and instrumentation for the spent
fuel pool (Section 4.2.4) and strengthening and integrating onsite emergency response
capabilities such as EOPs, SAMGs, and EDMGs. Section 4.2.5. See also Makhijani
Declaration. Accordingly, the ER must be supplemented to consider the use of these
additional mitigation measures to reduce the project’ s environmental impacts. See 40

C.FR. §§ 1502.14 (f), 1502.16).

Task ForceUrgesPrior Consideration of Environmental | mpacts.

The Task Force urges that some of its recommendations be considered before
certain licensing decisions are made. For instance, the Task Force concludes that
Recommendation 4 (proposing new requirements for prolonged station blackout (“SBO”)
mitigation) and Recommendation 7 (proposing measures for spent fuel pool makeup capability
and instrumentation) should apply to all design certifications or to COL applicantsif the
recommended requirements are not addressed in the referenced certified design. Task Force
Report at 71. The Task Force recommends that design certifications and COLs under active staff
review address this recommendation “before licensing.” 1d. at 72.

Intervenors respectfully submit that thisis the appropriate and required approach for
NEPA consideration of Recommendations 4 and 7 and all of the Task Force’ s remaining
conclusions and recommendations. Beforeissuing alicense for Vogtle, for example, the NRC
must evaluate the relative costs and benefits of adopting Recommendations 4 and 7 in light of the
NRC' sincreased understanding regarding accident risks and the strength of its regulatory
program to prevent or mitigate them. And the NRC must apply the same analysisto al of the

recommendations, not just Recommendations 4 and 7. NEPA requires the NRC to address the

17



environmental implications of the Task Force' s analysis before making alicensing
decision for Vogtle, in order to ensure that “important effects [of the licensing decision]
will not be overlooked or underestimated only to be discovered after resources have been
committed or the die otherwise cast.” Robertson, 490 U.S. at 349. Seealso 40 C.F.R. 88
1500.1(c), 1502.1, 1502.14. The NRC’s obligation to comply with NEPA in this respect
is independent of and in addition to the NRC'’ s responsibilities under the AEA, and must
be enforced to the “fullest extent possible.” Calvert Cliffs Coordinating Committee, 449
F.2d at 1115. Seealso Limerick Ecology Action v. NRC, 869 F.2d 719, 729 (3rd Cir.
1989) (citing Public Service Co. of New Hampshirev. NRC, 582 F.2d 77, 86 (1st Cir.
1978)). Under NEPA, therefore, the Commission isrequired to addressthe Task Force's
findings and recommendations as they pertain to VVogtle Units 3 and 4 before making a
licensing decision, regardless of whether it does or does not choose to do so in the
context of its AEA-based regulations.

Although the EIS and other environmental documents would still need to be
supplement, the Commission could moot the contention by adopting all of the Task
Force’'srecommendations. See Citizens for Safe Power v. NRC, 524 F.2d 1291, 1299
(D.C. Cir. 1975). However, amajority of the Commissioners has voted not to do so
immediately. See Notation Vote Response Sheetsre: SECY -11-0093, Near-Term Report
and Recommendations for Agency Actions Following the Eventsin Japan, posted on the

NRC’swebsite at http://www.nrc.gov/reading-rm/doc-coll ections/commission/cvr/2011/.

Thus, while the NRC may eventually address the Task Force' s recommendationsin the
context of its AEA-based regulatory scheme, the Commission has given no indication

that it intends to address any of the Task Force's conclusionsin its prospective licensing
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decisions. In the absence of any AEA-based review of the Task Force's conclusions, the
Vogtle EIS must be supplemented in order to meet NEPA'’ s goal that the NRC'’ s licensing
decision for Vogtle Units 3 and 4 will be “based on an accurate understanding of the
environmenta consequences of [its] actions.” Entergy Nuclear Operations, Inc. (Indian
Point Nuclear Generating Station, Units 2 and 3), LBP-11-17, slip op. at 17 (July 14,
2011).

C. Demonstration that the Contention is Within the Scope of the
Proceeding.

The contention is within the scope of the proceeding because it seeks compliance
with NEPA and NRC-implementing regulations, which must be complied with before
Vogtle Units 3 and 4 may be licensed.

D. Demonstration that the Contention isMaterial to the Findings NRC
Must Maketo License Vogtle Units 3 and 4.

As demonstrated above in Section B, this contention challenges the NRC’ sfailure
to fully comply with NEPA and federal regulations for the implementation of NEPA in
its EIS for the proposed Vogtle reactors, Units 3 and 4. Unless the NRC complies with
the procedura requirements of NEPA that are discussed in the contention, it cannot make
avalid finding that a COL for Vogtle Units 3 and 4 should be issued. Therefore the
contention is materia to the findings the NRC must make in order to license this facility.

The determination of whether it is appropriate to address the issues raised in this
contention generically or on a case-specific basis is a discretionary matter for the NRC to
decide. Baltimore Gas & Electric Co. v. Natural Resources Defense Council, 462 U.S. at

100s. Nevertheless, any generic resolution of the issues must be reached before the
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licensing decision in this case is made, and must be applied to this licensing decision.
Robertson, 490 U.S. at 350.
E. Concise Statement of the Factsor Expert Opinion Supporting the
Contention, Along With Appropriate Citationsto Supporting
Scientific or Factual M aterials.

BREDL relies on the facts and opinions of the Task Force members as set forth in
their Task Force Report and as summarized above in Section B. The high level of
technical qualifications of the Task Force members has been recognized by the
Commission. See Transcript of May 12, 2011, briefing at 5, in which Commissioner
Magwood refers to the Task force asthe NRC's “ A-team.”

Additiona technical support is provided by: 1) the attached Declaration of Dr.
Arjun Makhijani, which confirms the environmental significance of the Task Force's
findings and recommendations with respect to the environmental analyses for al pending
nuclear reactor licensing cases and design certification applications including the instant
case; 2) the attached declaration of Dr. Ross McCluney which confirmsthe need for a
hard look at the impact of seismic seiches on Plant Vogtle and that structures, systems
and components be designed to withstand the effects of such natural phenomenaand; 3)
the attached declaration of Rev. Charles Utley which confirms the need for NRC to
implement the Interim Task Force recommendations on emergency preparedness and
public education and to comply with Executive Order 12898.

F. Sufficient Information to Show the Existence of a Genuine Dispute
With the Applicant and the NRC.

Based on the complete failure of the NRC to address the environmental

implications of the Task Force Report for the proposed licensing of Vogtle Units 3 and 4,
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it appears that the parties have a dispute as to whether the EIS for the facility must be
revised to address those implications. As demonstrated above in Section B, the Task
Force Report and Dr. Makhijani’s Declaration provide sufficient information to show the
genuineness and materiality of the dispute.
[11.  CONCLUSION
For the foregoing reasons, the contention is admissible and should be admitted for
ahearing.

Notification of Counsel

. Pursuant to 10 CFR § 2.323(b), BREDL has consulted with counsel for the
NRC Ann P. Hodgdon and Southern Nuclear Operating Company Stan Blanton
regarding the Motion to re-open the record. Mr. Blanton said that the applicant would
oppose the motion. Ms. Hodgdon said that, while the NRC staff does not object to
the Motion per se, they have insufficient information to determine whether they agree

or disagree with its substance.

Respectfully submitted,

/signed electronically by/
John D. Runkle
Attorney at Law
Post Office Box 3793
Chapel Hill, North Carolina 27515
919-942-0600
jrunkle@pricecreek.com

August 11, 2011
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