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BLUE RIDGE ENVIRONMENTAL DEFENSE LEAGUE'SAND
NUCLEAR INFORMATION AND RESOURCE SERVICE’SREQUEST FOR
REINSTATEMENT OF NIRSCONTENTION 1 REGARDING
ENVIRONMENTAL IMPACTSOF MOX FUEL USE

INTRODUCTION

Intervenors Blue Ridge Environmental Defense League (“BREDL) and Nuclear
Information and Resource Service (“NIRS’) hereby request that the Atomic Safety and
Licensing Board reinstate the environmental claims of NIRS Contention 1, which asserts
that the Supplemental Environmental Impact Statement (“EIS”) for renewal of the
Catawba and McGuire nuclear power plant licenses must address the environmental
impacts of using Mixed Oxide (“MOX") fuel in those reactors.> While the contention
initially was admitted by the Atomic Safety and Licensing Board (“ASLB”) in LBP-02-
04, 55 NRC 49, 96-107 (2002), the Commission reversed the ASLB’ s decision on the
grounds that the possible use of MOX fuel did not meet the two-fold test for inclusion in
the EIS, of ripeness and nexus. CLI-02-14, 55 NRC 278, 294-97 (2002).

Intervenors submit that events which have occurred since the contention was first

considered now demonstrate that the issues raised by NIRS Contention are ripe for

1 NIRS was the original sponsor of Contention 1 when it was filed in November of 2001.
BREDL now joins NIRS in seeking reinstatement of the contention. If the contention is
admitted, BREDL will serve asthe lead intervenor.



consideration, and that a nexus between license renewal and MOX use is sufficiently
established to warrant consideration of the contention. These events consist of Duke
Energy Corporation’s (“Duke’s”) recent application for alicense amendment that would
allow it to use MOX lead test assembliesin the Catawba or McGuire reactor, various
statements by Duke that clarify its intention to proceed with the use of MOX fuel in the
Catawba and McGuire reactors, and statements by the U.S. Department of Energy
(“DOE”") to the effect that (a) international plutonium disposition agreements depend on
the use of MOX fuel in U.S. reactors, and (b) the amount of surplus plutonium committed
to the MOX program has doubl ed.

Asdiscussed in Section IV, abalancing of the factors for admission of late-filed
contentionsin 10 C.F.R. § 2.714 (a)(1)(i)-(v) weighsin favor of reinstating NIRS
Contention 1.

. BACKGROUND

On November 29, 2001, NIRS and BREDL filed initial sets of contentionsin this
proceeding. NIRS' contentions included Contention 1.1.1, which challenged the failure
of Duke's safety-related licensing documents to address the effects of using MOX fuel on
the aging of the Catawba and McGuire plants. Contentions of Nuclear Information and
Resource Service at 2 (November 29, 2001). In addition, NIRS Contention 1.2.4
challenged the failure of Duke’s Environmental Report (“ER”) to address the
environmental impacts of using MOX Fuel. Id. at 20.

In LBP-02-04, the ASLB consolidated and renumbered the two contentions as
NIRS Contention 1, and admitted them. 55 NRC at 88, 107. The ASLB aso reworded

the contentions as follows:



Anticipated MOX fuel use in the Duke plants will have a significant impact on
aging and environmental license renewal issues during the extended period of
operations in the Duke plants, through mechanisms including changesin the
fission neutron spectrum and the abundance of fission products, and must
therefore be considered in the license renewal application and addressed in the
Supplemental EIS.

55 NRC at 107.

Duke appealed the ASLB’ s decision to the Commission, which reversed it in CLI-
02-14. With respect to the safety issues raised by NIRS Contention 1, the Commission
found that they were not encompassed by the license renewal rule, because Duke' s future
plan to use MOX fuel do not amount to an application to change the current licensing
basisfor the four plants. 55 NRC at 293.

With respect to the environmental issues raised by NIRS Contention 1, the
Commission held that “the possibility of afuture MOX application satisfies neither the
ripeness nor the nexustest.” 55 NRC at 295. Asthe Commission explained:

To bring NEPA [the National Environmental Policy Act] into play, a possible

future action must at least constitute a‘proposal’ pending before the agency (i.e.,

ripeness), and must be in some way interrelated with the action that the agency is

actively considering (i.e., nexus).
55 NRC at 295. The Commission found that “[t]he mere possibility that Duke might, at
some undetermined future time, file a MOX-related amendment application is speculative
by itsvery nature.” 55 NRC at 296. It also concluded that “major uncertainties’ attend
the potentia filing of aMOX application, including actions by the U.S. Department of
Energy (“DOE"), the consummation of certain international agreements, the outcome of a
licensing proceeding for the proposed MOX fuel fabrication facility, and plutonium

disposition activitiesin Russia. 1d. Therefore, the Commission held that the MOX issue

was not ripe.



The Commission also found there was no nexus between the license renewal case
and MOX use, because license renewa and MOX use could take place independent of
each other: license renewal can go forward without reference to the MOX issue, or MOX
could be used without renewing the Catawba or McGuire licenses. 1d., 55 NRC at 297.
Accordingly, the Commission dismissed the contention.

1. NEW INFORMATION WARRANTSRECONSIDERATIONOF THE
ENVIRONMENTAL ISSUESRAISED BY NIRSCONTENTION 1.

A series of developments during the past month demonstrate both that the MOX
useissueisripe and that there is a nexus between MOX use and license renewal.
Therefore, Intervenors seek reinstatement of the environmental claimsin NIRS
Contention 1.2

A. The MOX UselssueisRipe.

On February 27, 2003, Duke submitted a license amendment application to the
U.S. Nuclear Regulatory Commission (“NRC” or “Commission”) that would alow it to
use four MOX fuel lead assemblies at McGuire or Catawba.® According to the

Environmental report that isincluded as Attachment 5 to the license amendment

2 Intervenors do not seek reinstatement of the safety-related aspects of the contention,
because it appears that such claims may only be raised if an application for full-scale use
of MOX, involving changes to the current licensing basis, has been docketed. CLI-02-
15, 55 NRC at 293.

3 Letter from M.S. Tuckman, Duke Executive Vice President, to U.S. Nuclear
Regulatory Commission, re; Duke Energy Corporation, Catawba Nuclear Station Units 1
& 2, Docket Nos. 50-413, 50-414 McGuire Nuclear Station Units 1 & 2, Docket Nos. 50-
369, 50-370 Proposed Amendments to the Facility Operating License and Technical
Specifications to Allow Insertion of Mixed Oxide (MOX) Fuel Lead Assemblies and
Request for Exemption from Certain Regulationsin 10 CFR Part 50 (hereinafter “License
Amendment Application”). Duke plansto insert the fuel lead assembliesinto McGuire
Unit 2 or Catawba Unit 1 during the Spring 2005 refueling outage. However, Dukeis
requesting permission to insert lead assemblies into any of the four Catawba or McGuire
reactors. Id. at 3-2.



application, the purpose of the proposed license amendment is to evaluate the
performance of MOX fuel by substituting four MOX fuel lead assemblies for uranium
fuel assembliesin the reactor core, and operating the reactor for at least two fuel cycles.
License Amendment Application at 5-1. Thus, Duke has now submitted a*“proposal” to
use MOX fuel at the Catawba and McGuire nuclear plants. See CL1-02-14, 55 NRC at
295. While the proposal isfor the use of only four MOX fuel lead assemblies, it
constitutes the first concrete step toward full use of MOX fuel in the reactors. As Duke
stated in a February 27, 2003, press release:
‘We plan to use four MOX fuel assemblies (out of 193 total fuel assemblies) in
one of the McGuire or Catawba nuclear reactors beginning in 2005. This process
is designed to confirm the acceptable fuel performance we have already seen in
European reactors, and allow us to request regulatory approval for larger-scale use
of MOX fuel beginning around 2008,” said Steve Nesbit, MOX fuel project
manager.*
Moreover, during the past year, various events have reduced the uncertainty that
MOX fuel will be used at Catawba and McGuire. See CLI1-02-14, 55 NRC at 296. First,
in April of 2002, the DOE formally announced that it had decided to drop immobilization
asastrategy for disposing of 17 tons of surplus weapons-grade plutonium. Surplus
Plutonium Disposition Program; Department of Energy, National Nuclear Security
Administration: Amended Record of Decision, 67 Fed. Reg. 19,432 (April 19, 2002)
(hereinafter “Amended ROD”). Asaresult, the entire inventory of 34 tons of surplus
weapons-grade plutonium that is covered by the U.S.-Russian agreement is now slated to

be transformed to MOX fuel. 1d. During that time, the DOE has not identified any

nuclear plants where MOX fuel will be used, other than McGuire and Catawba. Thus, by

* A copy of the press release is attached as Exhibit 1. It can also be found at
http:www.dukepower.com/content/news/arti cle/2003/feb/2003022703.html.



increasing its reliance on the MOX consumption for disposal of surplus weapons-grade
plutonium, and by failing to identify any other nuclear plants that would use the MOX
fuel, the DOE has substantially reduced any uncertainty regarding the likelihood that
MOX fuel will be used at Catawba and McGuire.

B. A Nexus Exists Between License Renewal and MOX Use

In dismissing NIRS Contention 1, the Commission found that license renewal and
MOX fuel use have independent utility, i.e., that license renewal could be carried out
without MOX fuel, and that MOX fuel could be used without license renewal. More
recent developments have shown that this supposition is no longer viable.

First, the DOE has made it clear that use of MOX fuel in nuclear power plantsis
essential to the fulfillment of the U.S.-Russian agreement for disposition of surplus
weapons-grade plutonium. In the Amended ROD, for example, the DOE summarized a
report that it had made to Congress, in which it stated that:

The DOE/NNSA’s current disposition strategy involves a MOX-only approach,

under which DOE/NNSA would dispose of up to 34 t of surplus plutonium by

converting it to MOX fuel and irradiating it in commercial power reactors.

Implementation of this strategy is key to the successful completion of the

agreerglent between the U.S. and the Russian Federation discussed in Section |.A.,
above

> The agreement discussed In Section I.A. isthe Agreement between the Government of
the United States of America and the Government of the Russian Federation Concerning
the Management and Disposition of Plutonium Designated as No Longer Required for
Defense Purposes and Related Cooperation, which was signed in September, 2000. As
DOE explainsin Section |.A. of the Federal Register notice:

This agreement provides that the United States and Russiawill each dispose of
34t of ‘weapons-grade’ plutonium and allows for disposition either by
immobilization, or by MOX fuel fabrication and subsequent irradiation. One
purpose of the DOE/NNSA'’ s Surplus Plutonium Disposition Program is to help
implement this agreement.

67 Fed. Reg. at 19,433.



67 Fed. Reg. at 19,435 (emphasis added). Thus, Duke' s license amendment application
for the use of MOX fuel lead assemblies states that:
This license amendment request is being made as part of the ongoing United
States-Russian Federation plutonium disposition program. The goal of this
nuclear nonproliferation program isto dispose of surplus plutonium from nuclear
weapons by converting the material into MOX fuel and using that fuel in nuclear
reactors.’
License Amendment Application at 2. Because Catawba and McGuire are the only plants
that have been designated for MOX usg, it isimplicit that the participation of these
reactors in the MOX program is considered “key” to the successful completion of the
U.S.-Russian agreement. License renewal and MOX use therefore are inextricably
interrelated, because use of MOX fuel in the Catawba and McGuire plants, for an
extended time into the future, is the only available avenue for disposal of the 34 tons of
MOX that isto be produced under the U.S.-Russian agreement. If the Catawba and

McGuire licenses are renewed without provision for use of MOX fuel, then the overall

governmental policy of disposing of surplus weapons-grade plutonium will not be

® Similarly, Duke's February 27, 2003, press rel ease asserts that:

MOX fuel isamature technology in Europe where 35 reactors currently use the
fuel to generate electricity. Applying the technology in the United Statesis a key
element of the international program to dispose of surplus plutonium from
nuclear weapons, and thereby reduce the risk of terrorist groups or rogue nations
obtaining the material.

(emphasis added).



fulfilled.” Thus, the renewal of the Catawba and McGuire licenses isinextricably tied to
the MOX program.

V. A BALANCING OF THE NRC'SCRITERIA FOR LATE-FILING
WARRANTSADMISSION OF THE CONTENTION.

A balancing of the criteriain 10 C.F.R. 2.714 § (8)(1)(i)-(v) for consideration of
late-filed contentions weighsin favor of admitting NIRS Contention 1. First, NIRS and
BREDL have good cause for filing late. The principal event on which this request for
reinstatement is based consists of Duke's application to use MOX fuel lead assembliesin
the Catawba or McGuire plant. This request for reinstatement of NIRS Contention 1 is
being filed within 30 days of March 18, 2003, the date on which the application to use
MOX fuel lead assemblies became publicly available.®

The Intervenors al so satisfy the other four elements of the late-filing standard.
Apart from this proceeding, BREDL and NIRS have no means for protecting their
interest in ensuring that the Supplemental EIS for the Catawba and McGuire nuclear
plants provides a thorough discussion of reasonably foreseeable environmental impacts.
Nor is any other party representing the Intervenors’ interestsin NIRS Contention 1.

In addition, the Intervenors' participation may reasonably be expected to assist

in the development of a sound record. NIRS Contention 1 was prepared with the

" Moreover, the government’s goal of disposing of 34 tons of plutonium by using it in
reactors could not be fulfilled by using MOX during the remaining terms of the Catawba
and McGuire licenses (a possibility suggested by the Commission in CLI1-02-14, see 55
NRC at 297). The Catawba licenses expire in 2024 and 2026; the McGuire licenses
expirein 2021 and 2023. Assuming that MOX fuel isloaded in 2010, the four reactors
would have atotal of 54 operating years for use of MOX before expiration of their
licenses. At aconsumption rate of half aton of plutonium per year per reactor, however,
68 years would be needed to consume 34 tons of plutonium.

8 Although the application was submitted on February 27, 2003, it was not placed on the
NRC's public document retrieval system (ADAMS) until March 18, 2003.



assistance of Dr. Edwin Lyman, who is a qualified expert on the environmental impacts
of using MOX fuel in nuclear power plants. As stated in his attached declaration, Dr.
Lyman has agreed to provide testimony on Intervenors behalf if the contention should be
admitted. See attached Exhibit 2. The content of his testimony is summarized in the
bases of NIRS Contentions 1.1.1 and 1.2.4, which were submitted to the ASLB on
November 29, 2001.

Finally, while litigation of NIRS Contention 1 may broaden or delay this
proceeding, such broadening or delay is not due to any lack of diligence on the
Intervenors part. NIRS attempted to litigate Contention 1 at the very outset of the
proceeding, but was refused by the Commission. The Intervenors should not be
penalized for raising the issue now, because thisisthe earliest point at which the
Commission has indicated that consideration of the contention may be appropriate.
CONCLUSION

For the foregoing reasons, the ASLB should reinstate NIRS Contention 1.

Respectfully submitted,

Diane Curran
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